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DETAILED ACTION 

1 . Claims 1-10 are pending and are presented for examination. A formal action on the 
merits of claims 1-10 follows. 



Claim Rejections - 35 USC § 112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

3. Claims 4, 5, 7 and 8 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing. to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Regarding claims 4, 5, 7 and 8, these claims each contain an equation/formula but 
however, do not define the various variables, i.e. "lat'*, t, c, penalty factor, used within these 
equations for calculating a value. In order for the equations/formulas to appear within the claims 
and for one to understand the invention, each variable must be defined so as to provide a proper 
context to interpret the claims in light of the equation/formula. Please provide proper correction 
by defining the variables within all equafions/formulas. 
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Claim Rejections - 35 USC §103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

5. Claims 1-3 are rejected under 35 U.S.C. 103(a) as being unpatentable over Merriam (U.S. 
6,587,878) in view of Kirschenbaum (U.S. 6,442,140). 

Regarding claim 1, Merriam teaches a method of predicting a file download time, 
comprising: 

periodically initiating a test probe from a server to a given point in a network [Merriam - 
- Figures 1 and 3, CoL 5 lines 28-34, Col. 6 lines 19-22 and lines 46-55 - Probes are used to 
ping the network to gather performance measurement data]; 

collecting network performance data generated from the test probes [Merriam ~ Figure 

6. CoL 6 lines 19-31 and lines 46-55, Col. 7 lines 22-26 and Col. 11 lines 22-51 - Data 
gathered from probes is stored by the time and date the performance time was measured]; 

computing network performance data [Merriam — Figure 6, Col. 9 lines 14-25, Col. 9 
lines 64-67 - Col. 10 lines 1-3, Col. 10 lines 29-67 and CoL 12 lines 10-28 - Network 
performance data, such as network delay and network delay/ping ratio, is calculated]; and 

generating a value indicative of a file download time [Merriam - CoL 6 lines 46-67 - 
CoL 7 lines 1-21 - Performance time captures not only the network transmission time to 
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download a page, but also the time to display or otherwise execute the downloaded page in 
the browser]. 

Merriam fails to explicitly teach computing the performance using an exponentially time- 
weighted average. 

Kirschenbaum, however, discloses a method of measuring round trip time (RTT) which uses an 
exponential averaging filter in estimating a value for the RTT [Kirschenbaum — Col. 6 lines 52- 
58, Col. 13 lines 30-52 and Col. 14 lines 37-67]. 

Both Merriam and Kirschenbaum are concerned with measuring delays, i.e. latency, within a 
network. 

Therefore, it would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to incorporate the use of an exponential averaging filter, as taught by 
Kirschenbaum into the invention of Merriam, in order to eliminate random fluctuafions, i.e. noise 
which may creep into the measurements and cause skewed performance representations 
[Kirschenbaum - Col. 14 lines 43-45). 

Regarding claim 2, Merriam-Kirschenbaum teach the invention substantially as claimed, 
as aforementioned in claim 1 above, including wherein the test probe is a ping [Merriam Col. 
6 lines 19-22 and lines 46-53 - Pinging is used to probe network]. 

Regarding claim 3, Merriam-Kirschenbaum teach the invention substantially as claimed, 
as aforementioned in claim 1 above, including wherein the network performance data is latency 
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[Merriam - Figure 6, Col. 6 lines 46-67 - Col. 10 lines 1-26 and Col. 11 lines 22-Sl - 
Pinging measures round trip time for packets, i.e. latency]. 



6. Claims 6 and 8-9 is rejected under 35 U.S.C. 103(a) as being unpatentable over Merriam 
(U.S. 6,587,878) and Kirschenbaum (U.S. 6,442,140), as applied to claims 1 and 8 above 
respectively, in view of Rakoshitz et al. (U.S. 6,578,077). 

Regarding claim 6, Merriam-Kirschenbaum teach the invention substantially as claimed, 
as aforementioned in claim 1 above, but fail to explicitly teach wherein network performance 
data is packet loss. 

Rakoshitz, however, discloses a traffic monitoring tool for monitoring and profiling traffic in a 
data network which monitors a plurality of network performance metrics, including round trip 
time (RTT) and packet loss [Rakoshitz - Col. 5 lines 25-39, Col. 17 lines 52-56, Col. 18 lines 
47-49 - Retries and data retransmits, all associated with packet loss, in addition to packet 
loss, is monitored]. 

It would have been obvious to a person of ordinary skill in the art at the time the invention was 
made to incorporate the monitoring or recording of packet loss, i.e. retries and data retransmits, 
as taught by Rakoshitz into the invention of Merriam-Kirschenbaum, in order to monitor and 
measure a well-known and widely watched performance metric for determining the quality and 
dependability of a network. 
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Regarding claim 8, Merriam teaches the invention substantially as claimed, a method of 
predicting a file download time, comprising: 

periodically initiating a test probe from a server to a given point in a network [Merriam - 
- Figures 1 and 3, Col. 5 lines 28-34, Col 6 lines 19-22 and lines 46-55 - Probes are used to 
ping the network to gather performance measurement data]; 

collecting latency data generated from the test probes [Merriam — Figure 6, Col. 6 lines 
19-31 and lines 46-55, Col. 7 lines 22-26 and Col. 11 lines 22-51 - Data gathered from 
probes is stored by the time and date the performance time was measured]; 

using the data to compute network performance data [Merriam — Figure 6, Col. 9 lines 
14-25, Col. 9 lines 64-67 - Col. 10 lines 1-3, Col. 10 lines 29-67 and Col. 12 lines 10-28 - 
Network performance data, such as network delay and network delay/ping ratio, is 
calculated]; and 

generating a value indicative of a file download time [Merriam — Col. 6 lines 46-67 - 
Col, 7 lines 1-21 - Performance time captures not only the network transmission time to 
download a page, but also the time to display or otherwise execute the downloaded page in 
the browser]. 

Merriam fails to explicitly teach computing the performance using an exponentially time- 
weighted average and collecting packet loss data. 

Kirschenbaum, however, discloses a method of measuring round trip time (RTT) which uses an 
exponential averaging filter in estimating a value for the RTT [Kirschenbaum — Col. 6 lines 52- 
58, Col. 13 lines 30-52 and Col 14 lines 37-67]. 
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Furthermore, Rakoshitz discloses a traffic monitoring tool for monitoring and profiling traffic in 
a data network which monitors a plurality of network performance metrics, including round trip 
time (RTT) and packet loss [Rakoshitz - Col 5 lines 25-39, Col- 17 lines 52-56, Col. 18 lines 
47-49 - Retries and data retransmits, all associated with packet loss, in addition to packet 
loss, is monitoredl. 

Merriam, Kirschenbaum and Rakoshitz are concerned with measuring delays, i.e. latency, and 
other performance data within a network. 

Therefore, it would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to incorporate the use of an exponential averaging filter, as taught by 
Kirschenbaum, along with the monitoring or recording of packet loss, i.e. retries and data 
retransmits, as taught by Rakoshitz into the invention of Merriam, in order to eliminate random 
fluctuations, i.e. noise which may creep into the measurements and cause skewed performance 
representations [Kirschenbaum - Col- 14 lines 43-45] and to monitor and measure a well- 
known and widely watched performance metric for determining the quality and dependability of 
a network. 

Regarding claim 9, Merriam-Kirschenbaum-Rakoshitz teach the invention substantially 
as claimed, as aforementioned in claim 8 above, including wherein the factor is modified 
according to a loss percentage [Rakoshitz ~ Col 5 lines 25-39, Col 17 lines 52-56, Col. 18 
lines 47-49 - Retries and data retransmits, all associated with packet loss, are recorded as a 
percentage]. 
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7. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Merriam (U.S. 
6,587,878) in view of Kirschenbaum (U.S. 6,442,140), Rakoshitz et al. (U.S. 6,578,077) and 
Boumas (U.S. 6,769,030). 

Regarding claim 10, Merriam teaches the invention substantially as claimed, a method of 
predicting a file download time, comprising: 

periodically initiating a test probe from a server to a given point in a network [Merriam - 
- Figures 1 and 3, Col. 5 lines 28-34, Col. 6 lines 19-22 and lines 46-55 - Probes are used to 
ping the network to gather performance measurement data]; 

collecting latency data generated from the test probes [Merriam ~ Figure 6, Col. 6 lines 
46-67 - Col. 10 lines 1-26 and Col. 11 lines 22-51 - Data gathered from probes is collected 
and stored by the time and date the performance time was measured. Pinging measures 
round trip time for packets, i.e. latency]; 

using the data to compute performance data [Merriam ~ Figure 6, Col. 9 lines 14-25, 
Col. 9 lines 64-67 - Col. 10 lines 1-3, Col. 10 lines 29-67 and Col. 12 lines 10-28 - Network 
performance data, such as network delay and network delay/ping ratio, is calculated]; and 

generating a value indicative of the file download time [Merriam ~ Col. 6 lines 46-67 - 
Col. 7 lines 1-21 - Performance time captures not only the network transmission time to 
download a page, but also the time to display or otherwise execute the downloaded page in 
the browser]. 
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Merriam fails to explicitly teach computing the performance data using an exponentially time 
weighted average, collecting packet loss data and wherein the value is a function of the time 
weighted average of latency modified by a penalty factor, i.e. function of average loss, 
Kirschenbaum, however, discloses a method of measuring round trip time (RTT) which uses an 
exponential averaging filter in estimating a value for the RTT [Kirschenbaum — CoK 6 lines 52- 
58, CoL 13 lines 30-52 and Col. 14 lines 37-67]. 

Furthermore, Rakoshitz discloses a traffic monitoring tool for monitoring and profiling traffic in 
a data network which monitors a plurality of network performance metrics, including round trip 
time (RTT) and packet loss [Rakoshitz - Col, 5 lines 25-39, Col. 17 lines 52-56, Col. 18 lines 
47-49 - Retries and data retransmits, all associated with packet loss, in addition to packet 
loss, is monitored]. 

In addition, Boumas discloses a function which calculates the average RTT which includes a 
penalty factor of a propagation delay [Bournas — Col. 5 lines 18-67 - CoL 6 lines 1-29]. With 
the framework of equations outlined by Boumas, including a penalty factor, it would have been 
obvious to substitute the average packet loss for the propagation delay to provide a more realistic 
and accurate RTT to be used in calculating a file download time. 

Merriam, Kirschenbaum, Rakoshitz and Boumas are concerned with measuring delays, i.e. 
latency, and other performance data within a network. 

Therefore, it would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to incorporate the use of an exponential averaging filter, as taught by 
Kirschenbaum, along with the monitoring or recording of packet loss, i.e. retries and data 
retransmits, as taught by Rakoshitz, and a function with calculates RTT which includes a penalty 
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factor with loss, as taught by Boumas into the invention of Merriam, in order to eliminate 
random fluctuations, i.e. noise which may creep into the measurements and cause skewed 
performance representations [Kirschenbaum - Col. 14 lines 43-45], to monitor and measure a 
well-known and widely watched performance metric for determining the quality and 
dependability of a network and finally to provide a more accurate and realistic calculation of file 
download time, i.e. RTT. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Thomas J. Mauro Jr. whose telephone number is 703-605-1234. 
The examiner can normally be reached on M-F 8:00a.m. - 4:30p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, David A. Wiley can be reached on 703-308-5221. The fax phone number for the 
organization where this applicafion or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the Patent 
Application Liformation Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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